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                                                                                        MDOT NO.

Michigan Interstate Highway Enhancement Agreement

Between

The Interstate Traveler Company, LLC

And

The State Administrative Board of the State of Michigan for the Michigan Department of Transportation


This Agreement made and entered into this_____ day of ______, 2006, by and between the State Administrative Board of the State of Michigan (hereinafter referred to as the “State Administrative Board”) for the Michigan Department of Transportation (hereinafter referred to as the “Department”) and The Interstate Traveler Co., LLC, (hereinafter referred to as ITC) a Michigan limited liability company whose principal office is located at 9594 Main St. Whitmore Lake, Michigan 48189.  The Interstate Traveler Project, et al, its systems and system of systems proposed by the ITC is herein collectively referred to as ITC Rail.

Unless otherwise provided in writing, only the State Administrative Board has the authority to modify or amend the terms and conditions of this Agreement.  However, the State Administrative Board designates the Department as the State agency to manage and carry out all of the rights and obligations of this Agreement.  
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2. RECITALS

The ITC has developed, continues to develop, owns all rights to, including copyright and any forthcoming patents, other intellectual property developed for, or being developed for the ITC, where the ITC proposes the employment of the same for the development of and enhancement to, the National Interstate Highway rights of way and other rights of way,  through the high-level integration of existing technology in the form of an elevated stainless steel maglev multi-modal mass transit network which hosts a Central Support rail providing structural support and housing for the “Conduit Cluster” of utilities including but not limited to water, sewage, hydrogen, oxygen, electricity, fiber optics, etc.  The design includes passenger stations (ITC Traveler Stations) within the real-estate of the Interstate Highway right of way, which may include land within the Interstate Highway cloverleaf interchanges, park and ride areas, etc.  Also within the existing rights of way, the ITC will construct ITC Utility Substations for the hydrogen infrastructure requisite of the ITC Rail averaging every 5 miles along the route, built within the existing right of way and/or within the available land at cloverleaf highway interchanges, or as required. Interstate Traveler Transporters are included within the cost at an average of 3 cars per mile. 

The ITC Rail will act as a grand feeder system to all local and regional mass transit systems.

The ITC Rail system has a negligible environmental impact using an energy cycle based on solar and hydrogen power providing full operation without a requirement for the combustion of fossil fuel.  With the use of stainless steel stanchions and pilings, the elevated  ITC Rail has a small foot print made of inert steel without obstructing the migrations of indigenous species and completely mitigating grade level crossings for existing road ways for wheeled vehicles and trains. The system is designed to support climatic extremes and longevity by using stainless steel for all structural elements exposed to the atmosphere. 

The ITC Rail is powered from the collection of solar power from photovoltaic solar arrays spanning the entire length and breadth of the Conduit Cluster. The solar energy is collected and used to power the electrolysis process to create and store large quantities of Hydrogen and Oxygen which when recombined produce electricity and clean water. 

The Hydrogen and Oxygen will be transported through the Conduit Cluster, and may be used within the electromagnetic coils as a coolant to assure optimum efficiency from superconducting characteristics of the materials used. 

The surplus energy not necessary to operate the system will be available for sale by ITC.  The energy surplus may be enhanced by the attachment of additional solar panels in excess of the standard installation of solar panels on the surface of the conduit cluster to include solar farms within the rights of way, and with existing lands adjacent to the rights of way.
The ITC Rail is designed to function independent of the public electrical grid, yet include facilities to immediately connect to the public grid to supply power if necessary, or to receive power for the purpose of storage in the ITC Utility Substations as a service to 3rd party energy supplier(s) such as from adjacent lands dedicated to solar farm(s).

ITC Transportation Network Grid Operations, featuring real-time alternative path calculations with tracking and security based on a nested domain concept demonstrated by TCP/IP and basic telephone networks.
ITC Manufacturing and Installation of ITC Rail, et. al. is designed to maximize productivity and minimize the cost of production and installation by using modular construction of 60 foot standard lengths of ITC Rail where a parallel installation of the 60 foot standard lengths constitutes a bi-directional installation of ITC Rail.  The installation of the ITC Rail is accomplished by employing service vehicles that ride the rail and install one 60 foot section of rail at a time, then moving forward 60 feet to repeat the installation process.  By constructing 8 sets of installation service vehicles per factory, ITC Rail network installation will be optimized by the simultaneous installation of 4 bidirectional installations per ITC Rail factory.
ITC Transporter Platform (multi modal options) is the basic drive train and energy storage components that comprise the standard platform from which all ITC Rail cars are built upon.
While development of this network continues and interconnects to other state networks enabling the concept of global continuity and standardization of technology the Department and ITC may develop and market residual services which will add still more functionality and other characteristics to the ITC to enable enhancements complimenting the long range plans of the Department.

3. Definitions 

ITC Rail refers to the entire system of systems that make up a functional installation of rail with necessary controls, conduits, substations, traveler stations, transports, et.al, 

Conduit Cluster refers to the central support rail that contains a structurally integrated cluster of conduits for a multitude of services such as the piping of fluids and gases, fiber optics, and electrical conductors, etc, where said Conduit Cluster is laminated with photovoltaic material for the daily collection of energy.

ITC Rail Section refers to a premanufactured section of rail that is 60 feet long comprised of a Central Support housing a Conduit Cluster, which supports a pair of cylindrical rails that house magnet packs that facilitate the linear motors of the ITC Transporters.
ITC Rail Connector Plate refers to the device used to connect each prefabricated ITC Rail Section together, which also facilitates real-time flow control and flow monitoring and acts to terminate flow from conduit in the event of physical damage to a rail section before or after the Connector Plate.
Transporter refers to any of the various purpose built maglev vehicles that ride the rail

Utility Substations refer to the utility management structures built every 5 miles along the rail that provide housing for redundant computer control systems, energy conversion devices, energy storage devices, and conduit taps for local municipal access.  Ideally, the Utility Substations will be built within the cloverleaf interchanges along the highway right of way.   A regular installation of ITC Utility Substations approximately every 5 miles to create a redundant automatic fail-over control system which insures the greatest reliability of the ITC Rail Conduit Cluster and Transporter system via load balancing of energy systems, local conduit tap distribution systems, liquid and vapor flow controls, and the redirection of the same where necessity may require.  

Traveler Stations refer to those places where passengers will enter and exit the public transit Transporters that ride the rail.

Linear Motor refers to the type of motor that provides electromagnetic position control and/or levitation to facilitate the propulsion and suspension of all Transporters on the rail.

Mag-Lev refers to a state of the art magnetic levitation system as it applies to the Transporters and the suspension, propulsion and positioning systems thereof.

Magnet Packs refers to the electromagnetic devices that are built into the rails of the ITC Rail to provide the radial counter forces necessary to provide levitation/propulsion and position control working with the forces generated by the linear motors attached to the Transporters.
Electrolysis refers to the process of subjecting water to an electrical current which breaks water down into hydrogen and oxygen for use as required.

Photovoltaic (Solar Array) refers to any type of material that absorbs light / electromagnetic energy, to create electrical pressure used to power electrically dependant systems.

Proton Exchange Membrane (PEM) refers to the various types of materials and technologies that provide for the molecular recombination of Hydrogen and Oxygen molecules at a controlled rate where the combination allows for the employment of the electromotive force as the nuclei combine to form water.

Cultural Outreach Manager (COM) refers to any entity under contract with the ITC acting as the single point of presence in a delineated region such as a State or Province or Tribal Land, or Country, or block of the same, where said COM is entitled to commissions for sales, ongoing revenue and a commission for successful acquisition of investment capital.
Strategic Partner refers to companies under contract with the ITC to share business critical information and to share in the development of all the systems requisite to the construction of the ITC Rail who by demonstrating an initial investment of time, services, and/or other tangibles position themselves as a primary dedicated supplier.

Energy Storage refers to the storage of electrical energy and/or potential energy in the form of a battery which may include a multitude of storage methods such as metal hydride materials, lithium ion, zinc/air, and others with a primary focus on the environmentally perfect storage of energy in the form of a multitude of isolated hydrogen and oxygen reserves where the recombination of those gases create a measurable electrical potential via PEM recombination.

Virtual Prototyping refers to the common practice of engineering and testing engineered data in a computational environment where known material performances are input into a parametric database that permits a reasonably accurate computer model closely approximating the physical properties of an actual physical model to be tested under stress and forces generated by a computer, which in turn will provide a reasonably accurate failure analysis as compared to an actual physical model.  The process is commonly referred to as Finite Element Analysis (FEA).

TCP/IP (Nested Domain Addressing System) refers to an addressing system that uses mathematically derived numerical designations in ordinal layers similar to the telephone system where the first ordinal set of numbers instruct the telephone switch which area the call is intended for, the second ordinal set gives you a more definite region within the area, and the forth ordinal connects you to the destination telephone device.  Also very accurately analogized with email systems of the Internet.
Optimized Autonomous Vehicle Control System refers to that part of the ITC Rail that supplies computer coordinated vehicle position controls and switch activation to permit an unlimited number of Transporters to use the ITC Rail system without disruption of the forward motion of other Transporters on the rail, yet providing a manual override for priority vehicles such as Emergency Transporters.
Multi-Modal Transit refers to the ability of the ITC Rail to support an unlimited number of purpose built Transporters to service typical transit needs such as Passenger and Freight services.

NOW, THEREFORE, it is hereby agreed.

4. Scope of Agreement

The parties of this contract agree that the first obligation is to support the development of the ITC Rail as an international standard for transportation of people, commercial materials and municipal services such as are provided by the ITC Rail Conduit Cluster and Utility Substations, et. al. to ensure total continuity of system functionality as the ITC Rail network grows to include other States, Regions and Countries.  

5. Ownership

The term this contract between The Interstate Traveler Co., LLC (ITC) and the Department will continue in perpetuity, until extended, limited or terminated by mutual agreement.

6. Grants of Licenses and Lease Between Parties

The State of Michigan will provide a license and lease to construct and operate the ITC Rail within the right of way of existing transit corridors within the State of Michigan under the care custody and control of the same, including but not limited to the Federally qualified Interstate Highway rights of way, where it is known that the State of Michigan holds the care custody and control of the Interstate Highway real-estate easements upon which the ITC Rail network is to be built. ITC hereby grants to the State of Michigan the use of ITC Trademarks to support socioeconomic growth in the State of Michigan.  
7. Services To Be Provided By The Interstate Traveler Company, LLC

The ITC will provide all technical engineering services required for the construction and installation of the ITC Rail in the State of Michigan.  The ITC will provide the installation of the same.  The ITC will provide the perpetual maintenance and operations of the ITC Rail for use by the general public, private industry and government agencies.  The ITC will provide property management and marketing to include all indoor and outdoor advserting such as may done on any part of the ITC Rail system. The ITC will manage all leases of commercial space and advertising media within ITC Traveler Stations, ITC Utility Substations, and ITC Transports and various designs of the same, superintend all operations and maintenance of the same. ITC will assist the Department in marketing the commercial space and Transporters.  The ITC will maintain all banking operations for revenue gathering for any ITC systems in the State governed by this agreement.
All labor contracts will be negotiated by the ITC according to State and Federal labor regulations.

ITC Government Certification and Grant Management will be administered in conjunction with State and Federal officials.

ITC will provide dedicated support to foster technological awareness in public venues 
ITC engineering fully supports ease of access via ADA accommodations.

8. The Department Support and Management Services to be Provided

The Department shall provide access to lists of qualified contractors with a history of compliance and successful completion of pertinent contracts with State required regulations.  The Department shall provide field service and support engineers as required.
The Department shall provide access to existing surveys, engineering data and site work histories for existing utility installations, geological and hydrological research as may exist, or as may be required, to help facilitate an efficient development and integration schedule.  
The Department shall provide access to the right of way to include the outer 20 feet of the existing right of way from the fence line inward toward the center and other space within the right of way as may be deemed required by cooperation with ITC and Department engineers and designers.

The Department shall participate in assuring ease of communication and certification throughout the State of Michigan correlating State and Federal Departments, Agencies and Commisions including but not limited to the Public Service Commission, Energy, Interior, Environmental Quality, Natural Resources, Commerce and Industry, Labor and Homeland Security etc.

9. Acceptance

The ITC Rail shall be subject to acceptance by the Department under this agreement as intended and the Department will not unreasonably withhold acceptance. 
10. User Licenses

User licenses include all passes granted to ridership, and to all users of the various features of the ITC Rail, individual or collectively, where such user licenses are the means to maintain all accounting of expense and income in the operation of the ITC Rail.
11. Pricing

$10 million per standard mile along existing Interstate Highway rights of way not including the cost of bridges greater than 66 feet, effectively for the year 2004 and 2005 based on market prices available January 1st 2004.  Price per standard mile is subject to change by extraneous market forces and/or as Department change orders dictate.  The Pricing per standard mile of ITC Rail provides the following:

Pricing for the ITC Rail includes bi-directional travel for main line installations along the Interstate Highway Right of Way, a pair of ITC Traveler Stations at each entrance to the Interstate Highway to support simultaneous bi-directional egress and a single Utility Substation for averaging every 5 miles of ITC Rail.
Pricing includes 3 ITC Rail Transporters (of various functions) per mile.  The style and type of car is to be decided by mutual agreement in an addendum to this agreement at the earliest possible time, where the costs proposed for each type of Transporter for Fiscal year 2004 and 2005 are described as follows:
ITC Passenger Transporter

$500,000/ea

ITC Automobile Transporter

$350,000/ea

ITC Rail Freight Unit


$250,000/ea

12. The Revenue Sources 

Rapid Transit

Hydrogen

Electricity

Energy Storage

Fiberoptics

Conduit Cluster
Liquid waste

Advertising
Water
Leases
Freight

Internet/Telecom

13. Royalties and Endowments

Royalties paid to Federal, State, County and Local Government as compensation of the use of established, or yet to be established rights of way under the care custody and control of the same for the operation of the ITC Rail shall be dispersed as follows:

50% of the Gross Revenue for all systems of the ITC Rail tallied quarterly, based on State wide performance shall be paid by wire transfer in four equal parts, thereby 50% is divided into four equal parts of 12.5% paid to the Federal Government, the State Government, the Counties of the State collectively, and the local governments collectively to include Townships, Cities, Port Authorities and Tribal Lands, where said royalties will begin to be disbursed after the 2nd year of ITC rail operations on a system of 20 miles or larger.
Royalties paid to the Federal Government are directed to the Treasury of the United States to be governed by Congress.  Royalties paid to the State are directed to the Treasury of the State.  Royalties paid to the Counties are directed in equal shares to the Treasurers of the several Counties in the State.  Royalties paid to the Treasurers of the Local Governments are directed in equal shares to the multitude of local governments recognized by the State.

All Royalties paid according to this agreement are in lieu of any existing or proposed fees that may arise or exist among all State and local government bodies, for the use of right of way as required by this agreement and are subject to negotiations.
For Privately held lands, the Royalties will be negotiated separately, yet will be bound by all standards of the ITC network integration protocols.

14. Homeland Security and Safety Features.

The ITC Rail provides real-time environmental sensing using a dedicated fiberoptic network expressly designed and optimized for reliable communication of environmental sensors which provide an early warning system that may include weather analysis, air chemical analysis and visual sensors.  Each ITC Transporter will be outfitted with 60 foot inflatable slides similar to those used in airliner emergency exits, or other similar emergency evacuation methods.

15. Covenant Not to Compete

During the term of this agreement, the parties agree to abide by its tenants, and not to engage in 3rd party agreements or act in any manner as to compete with the ITC Rail, or give a competitive advantage to a 3rd party.
16. Representations and Warranties

By both parties, each party represents that entry into and performance under this agreement is not restricted or prohibited by any loan, security, financing, contractual or other agreement of any kind.  Each party warrants that no existing or threatened proceeding against it will have a material adverse effect upon its ability to perform its obligation under this agreement and that by entering into this agreement that no restriction will be placed on either party to engage in third party financial transactions such as loans, securities, etc..  Each party also warrants that it will timely perform its obligations under this agreement.

17. Confidentiality

Both parties agree that maintaining an appropriate level of confidentiality concerning this agreement is in the best interest of the future of the ITC Rail, and that both parties, their agents, representatives, assignees, designees, and other representatives will keep all communications confidential, when communicated to, and received in confidence having the information clearly labeled as such.  Accordingly, while either party may disclose the fact of the existence of this agreement, neither party will disclose the contents of this agreement to any third party, except it be an official of another State, the US Federal Government or an appropriate high ranking official of a foreign government properly recognized by the US Department of State and properly vouched for the US Department of Commerce, without first obtaining written consent of the other party, except where disclosure is made pursuant to a court order or is required by law.

The Department agrees not to disclose Confidential Information, trade secrets or commercial or financial business information provided to the Department for the use in developing governmental policy regarding the current and future development of the ITC, ITC Rail, Conduit Cluster, or other related products that comprise the ITC Rail, except where disclosure is made pursuant to a court order or is required by law.  This would include such information forthcoming in the execution of this agreement.

18. Termination

Grounds-  This agreement may be terminated as follows:

By mutual agreement of the parties:

By either party, if the other party shall breach or fail to perform or observe the material covenant, condition, warranty or agreement specified in this agreement to be performed and, unless a shorter or longer time is specified elsewhere in this agreement, such breach or failure to perform continues for 180 days after the party alleging breach or failure to perform has notified the other party of such breach or failure.

By ITC, if ITC in its sole discretion may choose not to continue this agreement where ITC is required to offer up a suitable substitute organization to replace the ITC.
By the Department, if the ITC shall have receivership, insolvency, dissolution, liquidation, or similar proceedings (including without limitation the calling of a meeting of creditors of ITC) instituted against it for a substantial part of it’s assets, and such proceedings shall not be dismissed within 180 days.

By the Department, if ITC dissolves or otherwise goes out of business.

By the Department in event of a merger or sale of all or substantially all of the assets of ITC to a third party without consent of the Department.  Provided: ITC shall notify the Department in advance of any such pending merger of refuse to consent.  Consent shall not be unreasonably withheld.  However, any person or entity who merges with or acquires all or substantially all of the assets of ITC must agree to abide by and comply with all of the terms and conditions of this agreement.  It is mutually agreed that if the said successor fails to comply with the terms and/or conditions of this agreement, the Department may consider said successor to be in breach of this agreement.

Rights of the parties after termination

Regardless of the reasons for termination, the Department shall retain or have all rights to the use of the ITC Rail in so far as it may have been constructed, shall retain all Royalties according to those herein described.
19. Insurance and Indemnification

Insurance:  The ITC has in effect the insurance shown with the policy limits shown on exhibit 4.  The ITC represents and warrants that it will keep in effect during the term of this agreement for as long there after as ITC is using, supporting, or modifying the ITC Rail, insurance protection with coverage and policy limits at least as broad and high as the coverage and limits listed on Exhibit 4.  The ITC will notify the Department thirty (30) days in advance of any proposed material change in its coverage and policy limits.  The State of Michigan, the Michigan State Transportation Commission, the Department and all officers, agents and employees thereof, shall be named as an additional insured on all policies required by this section.

Indemnification:  In addition to the policies of insurance and the protection afforded thereby, the ITC agrees to indemnify and save harmless the State of Michigan, the Michigan State Transportation Commission, the Department, and all officers, agents, and employees thereof:  

a. For any and all claims by persons, firms, or corporations for labor, services, materials, or supplies provided to the ITC in connection with this agreement: and 

b. From any and all claims for injuries to, or death of, any and all persons for loss of or damage to property, from environmental damage, degradation, response and clean up costs, and from attorney fees and related costs arising out of, under, or by reason of this agreement, except claims resulting from the sole negligence or willful acts or omissions of said indemnities, its agents or employees.

The Department shall not be subject to any obligation or liabilities by contractors of the ITC.  Or their subcontractors or any other person not a party to this agreement without its specific consent and not withstanding its concurrence in or approval of the award of any subcontract or the solicitation thereof.  

The ITC warrants that it is the soul owner of the ITC Rail, et al. and that it has the full power and authority to use and transfer the right to the use the ITC Rail et al. without the consent of any other person or entity and that with the Department(s) performance of services or use of the ITC Rail, et al. will not in any way constitute an infringement or other violation of any copyright, trade secret, trade mark, trade name, service mark, patent, proprietary information, non-disclosure, or other right of any third party.  The ITC also agrees to indemnify and hold the Department harmless from and against any loss, cost, liability, and expense including attorney fees arising out of any breech or claimed breech of this warranty or of the warranties stated within this agreement.

It is expressly understood and agreed that the ITC shall take no action or conduct which arises either directly or indirectly out of its obligations, responsibilities and duties under this agreement which results in claims be asserted against or judgments or awards being imposed against the State of Michigan, the Department, and the Michigan State Transportation Commission, and / or their employees.

In the event that the same occurs, for the purposes of this agreement, it will be considered a breech of this agreement thereby giving the State of Michigan, the Department, and / or the Michigan State Transportation Commission a right to seek and obtain any necessary relieve or remedy including, but not by of limitation, a judgment for money damages, and / or to exercise the Departments other rights under this agreement.

20. Department’s Right to Elect a Remedy in Lieu of Termination

Except as otherwise provided in the Governing Law Section of this agreement, if the ITC shall breech or fail to perform or observe any material covenant, condition, warranty or agreement, specified in this agreement to be performed, unless a shorter or longer time is specified elsewhere in this agreement, if such breech or failure to perform continues for one hundred eighty (180) days after the Department has notified the ITC in writing of such a breech or failure, the Department may elect not to terminate this agreement pursuant to the Termination Grounds as described in this agreement by either party, and instead to initiate litigation against the ITC pursuant to this section.  The Department shall notify the ITC of its intent to initiate litigation at least thirty (30) days in advance of the filing of a complaint in the Michigan Court of competent jurisdiction. This notice may be sent during the one hundred eighty (180) day period.

If the Department obtains a final judgment against the ITC in litigation commenced under this section, the ITC shall pay all of the departments reasonable expensive of litigation, including by not limited to attorney fees.   Entry of a final judgment shall entitle the Department to the remedy described in this section, which remedy shall be exclusive except that the Department may still pursue its rights under the Governing Law Section of this agreement.

21. Access and Audit

The ITC Rail system will provide real-time, online data feeds for performance and use.
ITC shall establish and maintain separate records in accordance with generally accepted accounting principals, of all revenues and expenses, said records to be hereinafter referred to in this agreement as “Records”.  Separate accounts shall be established and maintained for revenue to be recognized under this agreement. 

Separate accounts should also be established and maintained for expenses relating to support provided to entities, which are governmental units or agencies within the State of Michigan.

ITC shall maintain the records for at least seven (7) years from the date of the annual summary of revenues received.  In the event of a dispute with regard to any other issue under this agreement, ITC shall thereafter continue to maintain the records at least until that dispute has been finally decided and the time for all available challenges or appeals of that discussion has expired.

ITC shall allow the Department, or its representative, to inspect, copy, or audit the records of ITC relating to this agreement at any reasonable time after giving notice.  In addition, ITC agrees that it will engage an independent outside auditor to review ITC’s books and records regarding revenue calculations and royalty payments to the department and support charges to entities which are Governmental units or agencies within the State of Michigan and to submit ITC and the Department a review report prepared in accordance with the AICPA’s Statement on Standards for Accounting and Review Services on the accuracy of same under the terms and conditions of this agreement.  This report shall be delivered to the department no later than thirty (30) days after ITC’s receipt of the signed audit or within six months of the end of ITC’s fiscal year, which ever occurs first. 

In the event that an audit performed by or on behalf of the Department indicates an adjustment to the royalties paid under this agreement, the Department shall promptly submit to ITC a notice of audit results and a copy of the audit report which may supplement or modify any tentative findings communicated in writing to ITC at the completion of the audit.

Within sixty (60) days after the date of the notice of audit results, ITC shall (a) pay the amount of any royalty due to the Department as stated in the audit report, and/or (b) submit to the Department a written response to the notice of audit results explaining the nature and basis for a disagreement, (c) submit to the Department a written explanation as to any questioned item, (the response(s) submitted in connection with item (b) and/or (c) are hereinafter referred to as the “response”.)  The response shall be clearly stated and provide any supporting documentation necessary to resolve any disagreement of questioned item.  Where the documentation is voluminous ITC may supply appropriate excerpts and make alternative arrangements to conveniently and reasonably make that documentation available for review by the Department.  The response shall refer to and apply the language of the agreement.  ITC agrees that failure to submit a response within the sixty (60) day period constitutes agreement with the audit results provided by the Department. 

The Department shall make its decision with regard to any notice of audit results and response within one hundred twenty (120) days after the date of the notice of audit results.  If the Department determines that an underpayment has been made by ITC, ITC shall pay that amount to the Department within thirty (30) days after the date of the written notice from the Department of that determination.  If ITC fails to pay the payment or reach agreement with the Department on a payment schedule within the thirty (30) day period, ITC  agrees that the Department shall deduct all or a portion of the underpayment from any funds then or thereafter payable by the Department to ITC under this or any other agreement with the State of Michigan or a part thereof.  ITC expressly consents to this withholding or offsetting of funds under those circumstances, reserving the right to file a lawsuit in the Michigan Court of Claims to contest the Department’s decision only as to any item that was disputed by ITC in a timely filed response.

22. Non-Discrimination

In performing services according to this agreement, the parties hereto agree to comply with the State of Michigan provisions for the “prohibition of discrimination in State contracts” as set forth in appendix “A”, dated August 1985, attached hereto and made a part hereof.

ITC further covenants that it will comply with the Civil Rights Act of 1964 being P.L. 88-352, 78 Stat. 241, as amended and will require similar covenants on the part of any consultant employed in the performance of this agreement.

23. Laws, Ordinances and Regulations

ITC specifically agrees that in the performance of this agreement, by itself, or by an approved subcontractor, or by anyone acting in it’s behalf, that it will comply with any and all State, Federal and Local statutes, ordinances, and regulations and will obtain all permits that are applicable to the entry into and the performance of this agreement.  

24. Unfair Labor Practices

In accordance with 1980 P.A. 278, MCL 423.321 et seg. MSA 17.458(22) et seg., ITC, in the performance of this agreement, shall not enter into a contract with a sub consultant, manufacturer, or supplier identified to ITC in writing as an employer who has been found in contempt of court by a Federal Court of appeals, on not less than three (3) occasions involving different violations seven (7) years, for failure to correct an unfair labor practice, as prohibited by Section 8 of Chapter 372 of the National Labor Relations Act, 29 USC 158.  The Department may void this agreement if the name of ITC or the name of a Subcontractor, manufacture, or supplier utilized by ITC in the performance of this agreement subsequently appears in the register during the performance of this agreement. 

25. Changes

Any Change in Scope or Character of the services, cost, compensation, or term of this agreement shall be by the execution of a prior written amendment to this agreement by the parties hereto.

26. Approvals

Any approvals, acceptances, reviews, and inspections of any nature, by the Department shall not be construed as a warranty or assumption of liability on the part of the Department.  It is expressly understood and agreed that any such approvals, acceptances, reviews, and inspections are for the soul and exclusive purposes of the Department, which is acting in the Governmental Capacity under this agreement, and that such approvals, acceptances, reviews, and inspections, are a Governmental function incidental to the services under this agreement.

Any such approvals, acceptances, reviews and inspections by the Department will not relieve the ITC of it’s obligations hereunder, nor are such approvals, acceptances, reviews, and inspections by the Department to be construed as a warranty as to the propriety of the ITC’s performance but are undertaken for the soul use and information of the Department.

27. Assignment

Neither Party may assign the agreement without the prior written consent of the other, which consent shall not be unreasonably withheld provided: No assignment shall relieve the assigning party of its obligations under this agreement.

28. Survival of Provisions

Of the terms, provisions, representations, and warranties contained in this agreement that by their sense and context are intended to survive the performance thereof or hereof by either or both parties hereto, shall so survive the completion of performance and termination of this agreement period.  All references to the survival of various provisions set forth specifically in those provisions were included by way of illustration and are not to be interpreted to limit the survivability of any provision not having such specific designation. 

29. Entire Agreement

This document embodies the entire agreement between the parties and supercedes any and all prior agreements or oral understandings between the parties.  It may not be modified or terminated accept as provided herein or by the execution of a prior written amendment to this agreement. 

30. Non-Waiver

Except as provided herein, no term of provision of this agreement shall be deemed waived and no breech or default shall be deemed excused, unless such waiver or consent shall be in writing and assigned by the party claimed to have waived or consented.  No consent by any party to, or waiver of, a breech or default by the other, whether or expressed or implied, shall constitute a consent to, waiver of, or excuse for any different or subsequent breech or default.  

31. Captions

The captions used in this agreement are used for convenience and identification purpose only and do not form a part of the agreement.

32. Governing Law

This agreement shall be governed by the laws of the State of Michigan.  In enforcing this agreement, the Department shall have the same rights to demand adequate assurance of performance and to “cover” (by obtaining substitute goods or services in the development, support and for maintenance of ITC Rail) as described in the Uniform Commercial Code as adopted in the State of Michigan, MCL 440.2609 and 440.2712 in order to correct confirmed errors.  Additionally, both parties shall be subject to the obligation of good faith imposed by MCL 440.1203.  

Both the ITC and the Department shall agree that in the event of a dispute between them arising out of or in connection with this agreement, the provisions of this section shall be conclusive evidence of the parties’ intent and continuing obligation to subject this agreement and the performance, construction and enforcement thereof to MCL 440.1203, 440.2609 and 440.2712 but no other section of the Uniform Commercial Code as adopted in Michigan, which but for the agreement of the parties would not govern the interpretation or the effect of this agreement.  The provision of Section MCL 440.2712 notwithstanding, in no event will the ITC be liable for incidental, consequential or punitive damages.   The ITC shall be found to have breeched this agreement, such that it will be liable to reimburse the Department for the cost of cover only if the following have occurred: 

The Department shall notify the ITC in writing specifying the nature of the conditions, which in the opinion of the Department constitutes a breech of the agreement (the “first notice”).

1) The ITC shall correct the alleged breech within sixty (60) days of the First Notice and within that period of time notify the Department in writing of action taken.

2) In the event that the department shall determine that in it’s opinion the breech has not be corrected, it shall notify the ITC within thirty (30) days in writing (the “Second Notice”).

3) The ITC shall correct the alleged breech with thirty (30) days of a Second Notice and within that period of time notify the Department in writing of the action taken.

Notice

Unless another provision of this agreement calls for notice to be sent otherwise, any notice required shall be sent by certified mail, return receipt requested, postage prepaid or by a commercial carrier which tracks and confirms delivery of envelopes and packages, fees prepaid, as follows: 

To the ITC: Justin E. Sutton Founder and Chairman of the Board / Managing Member of the Interstate Traveler Company, LLC 9594 Main Street Whitmore Lake, Mi.  48189

To the Department:  The Department of Transportation Mr. Larry Tibbetts  

This agreement shall become binding on the parties hereto and of full force and effect upon the signing thereof by the duly authorized official(s) for the ITC and by the State Administrative Board of the State of Michigan.  

In Witness Whereof, the parties hereto have caused this agreement to be executed.

The Interstate Traveler Company, LLC

By: _____________________________________ Title: _____________ Date:________

Michigan Department of Transportation

By: _____________________________________ Title: _____________ Date:________

State Administrative Board of the State of Michigan

By: _____________________________________ Title: _____________ Date:________
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